
179 

Office of the Secretary, Commerce § 18.22 

served or on an answer within 15 cal-
endar days after it is served. A com-
menting party may not participate fur-
ther in proceedings on the application 
unless the adjudicative officer deter-
mines that the public interest requires 
such participation in order to permit 
full exploration of matters raised in 
the comments. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.19 Settlement. 
The applicant and agency counsel 

may agree on a proposed settlement of 
the award before final action on the ap-
plication, either in connection with a 
settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded, in accord-
ance with the component agency’s 
standard settlement procedure. If a 
prevailing party and agency counsel 
agree on a proposed settlement of an 
award before an application has been 
filed, the application shall be filed with 
the proposed settlement. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.20 Further proceedings. 
(a) Ordinarily, the determination of 

an award will be made on the basis of 
the written record. However, on re-
quest of either the applicant or agency 
counsel, or on his or her own initiative, 
the adjudicative officer may order fur-
ther proceedings, such as an informal 
conference, oral argument, additional 
written submissions or, as to issues 
other than substantial justification 
(such as the applicant’s eligibility or 
substantiation of fees and expenses), 
pertinent discovery or an evidentiary 
hearing. Such further proceedings shall 
be held only when necessary for full 
and fair resolution of the issues arising 
from the application, and shall be con-
ducted as promptly as possible. Wheth-
er or not the position of the agency 
was substantially justified shall be de-
termined on the basis of the adminis-
trative record, as a whole, which is 
made in the adversary adjudication for 
which fees and other expenses are 
sought. 

(b) A request that the adjudicative 
officer order further proceedings under 

this section shall specifically identify 
the information sought or the disputed 
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.21 Decision. 
The adjudicative officer shall issue 

an initial decision on the application 
within 30 calendar days after comple-
tion of proceedings on the application. 
The initial decision of the adjudicative 
officer shall include written findings 
and conclusions on the applicant’s eli-
gibility and status as a prevailing 
party, and an explanation of the rea-
sons for any difference between the 
amount requested and the amount 
awarded. The decision shall also in-
clude, if at issue, findings on whether 
the Department’s position was substan-
tially justified, whether the applicant 
unduly protracted the proceedings, or 
whether special circumstances make 
an award unjust. If the applicant has 
sought an award against more than one 
agency, the decision shall allocate re-
sponsibility for payment of any award 
made among the agencies, and shall ex-
plain the reasons for the allocation 
made. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.22 Agency review. 
Either the applicant or agency coun-

sel may file a petition for review of the 
initial decision on the fee application, 
or the Department may decide to re-
view the decision on its own initiative. 
The petition must be filed with the 
General Counsel, Office of the Assist-
ant General Counsel for Administra-
tion, Rm. 5882, U.S. Department of 
Commerce, 14th Street and Pennsyl-
vania Avenue NW., Washington, DC 
20230, not later than 30 calendar days 
after the initial decision is issued. For 
purposes of this section, a document 
will be considered filed with the Gen-
eral Counsel as of the date of the post-
mark (or for government penalty mail, 
as shown by a certificate of mailing), if 
mailed, or if not mailed, as of the date 
actually delivered to the Office of Gen-
eral Counsel. A petition for review 
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